The basic sources of the law of armed conflict are written and unwritten rules, treaties, agreements, and customary law. 5 A treaty is an agreement between entities, both or all of which are subjects of international law possessed of international personality and treatymaking capacity. All sovereign states enjoy the right to make treaties. Some self-governing colonies, protectorates, and international organisations have the capacity to enter into agreements, though their right to do so is usually limited.
Custom is general state practice accepted as law. The elements of custom are a generalised repetition of similar acts by competent state authorities and a sentiment that such acts are juridically necessary to maintain and develop international relations. The existence of custom, unlike treaty-law, depends upon general agreement, not unanimous agreement. 6 The legality of any given action by the international community, or by an individual country or group of countries depends upon whether the action is justified by international law. The NATO air strikes on the former Yugoslavia early in 1999 were designed to force compliance with United Nations resolutions, but were not expressly authorised by the United Nations. especially the punishment of war criminals. 13 But the basic question of when it is lawful to start an offensive war has been largely ignored.
14 For most purposes, the law of war may be divided into two parts: the legitimacy of the resort to force, and the rules governing the conduct of hostilities, often called jus ad bellum and jus in bello respectively. Both have changed markedly in the twentieth century.
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It is now generally recognised that the law of armed conflict applies in all international armed conflicts, regardless of their legality. 16 They have now been extended to the modern phenomenon known as wars of national liberation. These revolutions, are defined by Article 1 (4) of Protocol I additional to the Geneva Conventions for the Protection of War Victims, 1949, in 1977, as "armed conflicts in which peoples are fighting against colonial domination and alien occupation and against racist regimes in the exercise of their right of selfdetermination". 17 There have long been efforts to codify the rules of war. armed conflicts in which peoples are fighting against colonial domination and alien occupation and against racist regimes in the exercise of their right of self-determination, as enshrined in the Charter of the United Nations and the Declaration on Principles of International Law concerning Friendly Relations and Co-operation among States in accordance with the Charter of the United Nations governing the army in the field, had been issued since early times, and reached their culmination in England in the seventeenth century.
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The first major international attempt at codification was the Hague Peace Conference, 1899. At the conference a number of conventions on the rules and laws of war were reduced to writing. In 1907, another conference, at The Hague, revised the rules and made them more detailed. The resulting Law of The Hague recognised that the total avoidance of war should be their ultimate goal. But it recognised that war is sometimes unavoidable, and was to this extent a legitimate means of settling disputes between nations.
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The Kellogg-Briand Pact 1928 (Pact of Paris) essentially codified the customary laws of war. It was signed by 65 countries, including the USA, who all thereby renounced aggressive war as an instrument of national policy. 21 In 1945 almost all nations signed the United Nations Charter, thereby promising to "refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the purposes of the United Nations". 22 Hence, aggressive war, as such, has been eliminated from among the lawful means of conducting international relations. Yet, the use of armed force has not ceased.
The use of armed force pursuant to a decision or recommendation of the United Nations (United Nations), in accordance with Article 42 of its Charter, is not "war" in the strict technical sense. In 1950-53 53 of the 59 members of the United Nations contributed in some way to the police action in Korea.
III Background to the present troubles in the Balkans
The present troubles of Yugoslavia and the states, which before its collapse in 1991 comprised the old republic, is a consequence of its complex and often violent history. This has involved a complex mix of languages, races and religions, due to the location of the country, and the various invasions. Particularly important was the Turkish occupation of much of the country for several centuries until the end of the nineteenth and the early years of the twentieth century.
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Serbia historically comprised a Slavonic race of Orthodox religion. Montenegro also was populated by a Slavonic race adhering to Orthodoxy, as was Macedonia. Croatia and Slovenia were also Slavonic, but its peoples were Catholics, as the countries had been under Hungarian domination. The people of Bosnia and Herzegovina were racially Serbian, but the Turks had forcibly converted the majority to Islam after the occupation began in 1463. Substantial numbers of Islamic Slavs were also found in the south of Serbia. In the province of Kosovo 90% of the population was Albanian. In the province of Vojvodina in the north there was a large Hungarian minority. The autonomy of both was ended 1990. Additionally, 20% of Macedonias population were Albanian. 26 The Albanian Kosovars are Muslims, but, unlike the population of Bosnia and Herzegovina they are not Slavs. Kosovo was of great historic importance to Serbs being the site of a series of famous battles with the invading Turks. Thus, its importance is much greater to Serbia than its size or population would suggest. 27 
IV Offensive war
Could NATO attacks upon Yugoslavia be classified as an unjustified offensive war? This is an important question, for if so, if would then not merely be arguably ultra vires the North Atlantic Treaty, 28 but also contrary to the laws of war. The London Charter of 1945, establishing the International Military Tribunal, Nuremberg, contained the first definition of crimes against peace and of crimes against humanity.
Article 6 (a) defined crimes against peace as including waging a war of aggression. 28 Article 1 of which requires the alliance to act in conformity with the Charter of the United Nations, which allows offensive action which is consistent with the purposes of the United Nations Charter. 29 "namely, planning, preparation, initiation or waging of a war of aggression, or a war in violation of international treaties, agreements or assurances, or participation in a common plan or conspiracy for the accomplishment of any of the foregoing". United Nations Charter Article 2 (in part) requires international disputes to be settled by peaceful means, and for states to refrain from the threat of use, or the actual use of, force.
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The General Assembly has power to discuss, consider, and recommend. The Security Council alone has power to act. Article 39 that the Security Council determines the existence of any threat to peace, and makes recommendations on the appropriate response. 34 1. To maintain international peace and security, and to that end: to take effective collective measures for the prevention and removal of threats to the peace, and for the suppression of acts of aggression or other breaches of the peace, and to bring about by peaceful means, and in conformity with the principles of justice and international law, adjustment or settlement of international disputes or situations which might lead to a breach of the peace; 2. To develop friendly relations among nations based on respect for the principle of equal rights and self-determination of peoples, and to take other appropriate measures to strengthen universal peace; 3. To achieve international co-operation in solving international problems of an economic, social, cultural, or humanitarian character, and in promoting and encouraging respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language, or religion; and 4. To be a centre for harmonizing the actions of nations in the attainment of these common ends -Charter of the United Nations and Statutes of the International Court of Justice Art 1 (1945). 3. All Members shall settle their international disputes by peaceful means in such a manner that international peace and security, and justice, are not endangered. 4. All members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations. 5. All Members shall give the United Nations every assistance in any action it takes in accordance with the present Charter, and shall refrain from giving assistance to any state against which the United Nations is taking preventive or enforcement action. 7. Nothing contained in the present Charter shall authorize the United Nations to interfere in matters which are essentially within the domestic jurisdiction of any state or shall require the Members to submit such matters to settlement under the present Charter; but this principle shall not prejudice the application of enforcement measures under Chapter VII.
-Charter of the United Nations and Statutes of the International Court of Justice Art 2 (1945).
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The Security Council shall determine the existence of any threat to the peace, breach of the peace, or act of aggression and shall make recommendations, or decide what measures shall be taken in accordance with Articles 41 and 42, to maintain or restore international peace and security.
United Nations Charter Article 41 allows the Security Council to decide what additional non-military measures to take. 35 United Nations Charter Article 42 allows the Security Council to take military action if non-military action is inadequate. 36 United Nations Charter Article 51, critically, preserves the inherent right of collective or individual self-defence against attack, but subject to referring the matter to the Security Council.
37
The threat or use of force may be used, in the last resort, as a means of enforcing international law. This can include intervention, reprisals, or war. But these types of police action may only occur where international law clearly allows it. Aggressive war is no longer a legitimate instrument of national policy, but nor is the use of force limited or reserved to the United Nations. Should the Security Council consider that measures provided for in Article 41 would be inadequate or have proved to be inadequate, it may take such action by air, sea, or land forces as may be necessary to maintain or restore international peace and security. Such action may include demonstrations, blockade, and other operations by air, sea, or land forces of Members of the United Nations.
-Charter of the United Nations and Statutes of the International Court of Justice Art 42 (1945).

37
Nothing in the present Charter shall impair the inherent right of individual or collective self-defence if an armed attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain international peace and security. Measures taken by Members in the exercise of this right of self-defence shall be immediately reported to the Security Council and shall not in any way affect the authority and responsibility of the Security Council under the present Charter to take at any time such action as it deems necessary in order to maintain or restore international peace and security.
-Charter of the United Nations and Statutes of the International Court of Justice Art 51 (1945).
Many international lawyers would argue that current legal views of the United Nations Charter does not accommodate the bombing of the former Yugoslavia, since the action was neither based on a Security Council decision under Chapter VII, 38 nor pursued in collective self-defence under Article 51, the only two justifications for the use of force that are currently available under international law.
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VI The use of force without the approval of the United Nations
The exercise of independent action by NATO is not necessary contrary to the United Nations Charter. Article 52 (in part) states that regional security arrangements may exist. 40 These may be utilised by the Security Council. 1. Nothing in the present Charter precludes the existence of regional arrangements or agencies for dealing with such matters relating to the maintenance of international peace and security as are appropriate for regional action, provided that such arrangements or agencies and their activities are consistent with the Purposes and Principles of the United Nations.
2. The Members of the United Nations entering into such arrangements or constituting such agencies shall make every effort to achieve pacific settlement of local disputes through such regional arrangements or by such regional agencies before referring them to the Security Council.
3. The Security Council shall encourage the development of pacific settlement of local disputes through such regional arrangements or by such regional agencies either on the initiative of the states concerned or by reference from the Security Council. 1. The Security Council shall, where appropriate, utilize such regional arrangements or agencies for enforcement action under its authority. But no enforcement action shall be taken under regional arrangements or by regional agencies without the authorization of the Security Council, with the exception of measures against any enemy state, as defined in paragraph 2 of this Article, provided for pursuant to Article 107 or in regional arrangements directed against renewal of aggressive policy on the part of any such state, until such time as the Organization may, on request of the Governments concerned, be charged with the responsibility for preventing further aggression by such a state.
2. The term enemy state as used in paragraph 1 of this Article applies to any state which during the Second World War has been any enemy of any signatory of the present Charter.
Article 54 provides that "the Security Council shall at all times be kept fully informed of activities undertaken or in contemplation under regional arrangements or by regional agencies for the maintenance of international peace and security." 42 But NATO officials were reluctant do describe the organisation as a regional organisation, nor were its actions authorised or approved by the United Nations . Yet Article 1 allows, or even requires that member nations "take effective collective measures for the prevention and removal of threats to the peace, and for the suppression of acts of aggression or other breaches of the peace, and to bring about by peaceful means, and in conformity with the principles of justice and international law, adjustment or settlement of international disputes or situations which might lead to a breach of the peace". 43 But police action is only allowed to suppress a breach of international law. What had Yugoslavia done? It had not invaded or threatened a neighbour. As the Secretary-General's statement to the press following the meeting of the North Atlantic Council on 27 October 1998 made clear, the air attacks on Yugoslavia were "in order to back up diplomatic efforts to achieve peace in Kosovo and open the way for a political solution to the crisis". 45 NATO is not itself an agency of the United Nations, but that did not mean that its actions were illegitimate.
The North Atlantic Treaty was signed at Washington, DC, on the 4th April 1949. It was modelled to some extent on the Rio Pact (the Inter-American Treaty of Reciprocal Assistance) of the 2nd September 1947. But the principle purpose of the North Atlantic Treaty Organisation is collective defence, rather than maintaining international peace and security.
The North Atlantic Treaty is the political framework for an international alliance designed to prevent aggression or to repel it, should it occur. The signatory countries state their desire to live in peace with all peoples and all governments. Reaffirming their faith in the principles of the United Nations, they undertake in particular to preserve peace and international security and to promote stability and well-being in the North Atlantic area. . 45 Official Records of the Security Council, 53rd year 1998. To achieve these goals, they sign their names to a number of undertakings in different fields. They agree, for example, to settle international disputes by peaceful means, in order to avoid endangering international peace, security and justice. They also agree to refrain from the threat or use of force in any way that would not be consistent with the purpose of the United Nations. They undertake to eliminate conflict in their international economic policies and to encourage economic collaboration between their countries.
Under this Treaty, the member countries therefore adopt a policy of security based on the inherent right to individual and collective self-defence accorded by Article 51 of the United Nations Charter, while at the same time affirming the importance of co-operation between them in other spheres. 46 The text of the Treaty consists of 14 Articles, and is preceded by a Preamble that emphasises that the Alliance has been created within the framework of the United Nations Charter and outlines its main purposes.
Article 1 defines the basic principles to be followed by member countries in conducting their international relations, in order to avoid endangering peace and world security.
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Article 2, inspired by Article 1 of the United Nations Charter, defines the aims which the member countries will pursue in their international relationships, particularly in the social and economic spheres, and their resulting obligations.
In Article 3, signatories state that they will maintain and develop their ability, both individually and collectively, to resist attack.
Article 4 envisages a threat to the territorial integrity, political independence or security of one of the member countries of the Alliance and provides for joint consultation whenever one of them believes that such a threat exists.
Article 5 is the core of the Treaty whereby member countries agree to treat an armed attack on any one of them, in Europe or Northern America, as an attack against all of them. It commits them to taking the necessary steps to help each other in the event of an armed attack.
Although it leaves each signatory free to take whatever action it considers appropriate, the Article states that, individually and collectively, the member nations must take steps to restore and maintain security. Joint action is justified by the inherent, individual and collective right of self-defence embodied in Article 51 of the United Nations Charter. But it is agreed that measures taken under the terms of the Article shall be terminated when the Security Council has acted as necessary to restore and maintain international peace and security.
Article 6 defines the area in which the provisions of Article 5 apply. However it does not imply that events occurring outside that area cannot be the subject of consultation within the Alliance. The preservation of peace and security in the North Atlantic Treaty area can be 46 The North Atlantic Treaty in The North Atlantic Treaty Organisation: Facts and Figures  376-8 (1989) . 47 The parties undertake, as set forth in the Charter of the United Nations, to settle any international disputes in which they may be involved by peaceful means in such a manner that international peace and security, and justice, are not endangered, and to refrain in their international relations from the threat or use of force in any manner inconsistent with the purposes of the United Nations. affected by events elsewhere in the world, and the North Atlantic Council must therefore, as a matter of course, consider the overall international situation.
In Articles 7 and 8, member nations stipulate that none of their existing international commitments conflict with the terms of the Treaty and that they will not enter into any commitments in the future which do so. In particular, they state that rights and obligations pertaining to membership of the United Nations are unaffected by the Treaty, as is the primary role of the United Nations Security Council in the sphere of international peace and security.
Article 7 provides that the North Atlantic Treaty does not affect the rights and obligations imposed by the United Nations Charter. 48 NATO was designed for defensive operations, but it is now being used, perhaps not offensively, but in an international policing role. This is a manifestation of what has been called the "New World Order". The obligations of third parties in a civil war historically were to remain neutral, or to aid the government but not the rebels. But exceptions to the general rule have become so common that the exceptions seem to have become the rule. 52 Now the development of the international humanitarian law seems to allow police actions which hitherto were regarded as being of domestic concern only. 53 The development of the idea that self-determination is a legal right has challenged the distinction between internal and international armed conflicts. It has extended the humanitarian law of war in its entirety to new realms, and it has eroded the prohibition of the use of force espoused in the Charter of the United Nations. 54 Some lawyers would agree that a trend in the international community towards a better balance between the security of states, and the security of people is emerging. United Nations Secretary-General Kofi Annan, speaking to the Commission on Human Rights in Geneva, on 7 April 1999, at the height of the air campaign has also acknowledged this. 55 If the action was not unlawful, it was either based on a new interpretation of the United Nations Charter in line with modern international law; an exceptional deviation from international law; or an attempted shift of international law to a new position where, in humanitarian crises, the sovereignty of states has to yield to the protection of peoples. 56 Given the overwhelming direction of development in favour of outlawing war, it would be difficult to see it solely as being based on a new interpretation of the United Nations Charter in line with modern international law.
It would be unsatisfactory for the action can be seen merely as an exceptional deviation from international law. It is more in keeping with the reality of the world to see it as an attempted shift of international law to a new position where, in humanitarian crises, the sovereignty of states has to yield to the protection of peoples. Yet whether any such status has been reached is doubtful. It has sometimes been argued that intervention in order to protect the lives of persons situated within a particular state and not necessarily nationals of the intervening state is permissible in strictly defined situations. But it is hard to reconcile this with article 2(4) of the United Nations Charter, unless the meaning of "territorial integrity" is distorted.
